STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMVENT OF CHI LDREN AND

FAM LY SERVI CES,
Petitioner,

VS. Case No. 01-1810

TROY AND REBECCA ALLEN,

Respondent s.

N N N N N N N N N N N

RECOVMENDED ORDER

Upon due notice, Wlliam R Cave, an Admnistrative Law
Judge for the Division of Adm nistrative Hearings, held a forma
hearing in this matter on June 28, 2001, Lakel and, Florida.

APPEARANCES

For Petitioner: Jack Enory Farley, Esquire
Department of Children and
Fam |y Services
4720 A d H ghway 37
Lakel and, Florida 33813-2030

For Respondent: Troy and Rebecca Allen, pro se
4514 Scottswood Drive
Lakel and, Florida 33813

STATEMENT OF THE | SSUE

Shoul d Respondents' application for annual renewal of their

foster care |icense be denied?



PRELI M NARY STATEMENT

By letter dated February 20, 2001, the Departnent of
Children and Fam |y Services (Departnent) advi sed Respondents
that their Application to Renew Foster Care License had been
denied. As grounds therefor, the Departnent alleges that: (a)
Respondents were in violation of Rule 65C 13.001(1)(a), Florida
Adm nistrative Code, in that the nunber of children in the hone,
whi ch i ncl uded both foster children and Respondent's children,
was in excess of five children; (b) Respondents had failed to
submit a report of an approved sanitation inspection fromthe
Pol k County Health Departnent in violation of Rule 65C
13.006(1), Florida Adm nistrative Code; (c) Respondents failed
to keep their yard free fromobjects, materials, and conditions
whi ch woul d constitute a danger to the children in violation of
Rul e 65C-13.00(11)(b), Florida Adm nistrative Code; (d)
Respondent Troy Allen had used corporal punishnent on a foster
child as a neans of discipline in violation of Rule 65C
13.010(1)(f), Florida Adm nistrative Code; (e) Respondents had
allowed the foster children in the hone to have contact with a
126 pound Rottweiler dog in violation of Rule 65C 13.011(14)(e),
Fl ori da Adm nistrative Code; and (f) Respondents had failed to
provide a proper barrier to the in-ground swi nm ng pool | ocated
i n Respondent's backyard in violation of Rule 65C 13.011(12)(b),

Florida Admnistrative Code. By letter dated March 4, 2001,



Respondent s requested a hearing on the denial of their renewal
application. On April 2, 2001, the Departnent issued a Notice
of Departnent's Intention to D sm ss Respondents' Request for
Hearing Unl ess Additional Information is filed by Respondents’
Wthin Twenty One Days. By letter dated April 6, 2001
Respondents furni shed the additional information required by the
Notice. By Notice dated May 8, 2001, the Departnent referred
this matter to the Division of Adm nistrative Hearings
(Division) for the assignment of an Admi nistrative Law Judge and
for the conduct of a fornal hearing.

At the hearing, the Departnent presented the testinony of
Cheryl Dishong, Vicki Sweet, and Mazen Qmari. The Departnent’s
Exhibits 1, 2, and 3 were admtted in evidence. Respondents
presented the testinmony of Troy Allen and Marla Sal e.
Respondents Exhibits 1 through 10, a series of photographs taken
i n Respondents' honme on June 27, 2001, were adnitted in
evi dence. Section 409.175(8), Florida Statutes, and Rul es 65C
13.001(1)(a), 65C 13.006, 65C-13.010, and 65C-13.011, Florida
Admi nistrative Code, were officially recognized.

A Transcript of this proceeding was filed with the D vision
on July 5, 2001. The Departnent tinely filed its Proposed
Recomended Order. Respondents elected not to file a proposed

recommended order



FI NDI NGS OF FACT

Upon consi deration of the oral and docunentary evi dence
adduced at the hearing, the follow ng relevant findings of fact
are nade:

1. The Departnent is the Agency of the State of Florida
charged with the responsibility of licensing famly foster
hones.

2. Respondents were first |licensed as a foster honme by the
Department in February 1999.

3. At the time of the initial licensure in February 1999
t he Departnent was aware that Respondents owned a | arge
Rottwei | er dog. However, the issue of the dog was resol ved, and
t he Departnent issued Respondents their initial |icense and
renewed their license in February 2000.

4. At the time of the initial licensure in February 1999,
and the renewal in February 2000, Respondents had an in-ground
swi mm ng pool |ocated in their backyard. Apparently, the |ack
of a proper barrier around the pool, as required by the
Departnent rule, was not an issue since the Departnent issued
the initial license in February 1999, and renewed that |icense
i n February 2000.

5. On Novenber 6, 2000, Respondents filed an application

with the Departnment for renewal of their foster hone |icense.



6. On Novenber 6, 2000, Cheryl Dishong, the Departnent's
foster care |icensing worker, visited Respondents' hone and
determ ned that Respondents were caring for nine children in
their honme which included: (a) four foster children placed in
Respondents' hone by the Departnent; (b) Respondents' two
natural children; (c) Respondents' two adopted children; and
(d) one child, no relation to Respondents, which they were
caring for due to the child s nother having been incarcerated.
However, this child is no longer in the hone except for
vi siting.

7. Respondents never attenpted to a seek waiver to exceed
the "rule of five" set out in Rule 65C 13.001(a), Florida
Adm ni strative Code, for good cause as provided for in
Rul e 65C-13.011(1)(b), Florida Adm nistrative Code.

8. On Decenber 8, 2000, Mazen Qrari, sanitation inspector
with the Pol k County Heath Departnent, inspected Respondents
hone and found the following: (a) the carpet in the living room
and t he bedroons needed cl eaning and the kitchen needed cl eani ng
(there were dirty dishes in kitchen sink); (b) the children's
bedr oons needed cl eaning and their clothes needed to be put in a
proper place; and (c) the fire extingui sher needed an up-to-date
i nspection tag.

9. Respondents did not advise the Polk County Heath

Departnent that the violations noted by Omari on



Decenber 8, 2000, had been corrected. Therefore, the Pol k
County Health Departnent did not provide the Departnent with an
approved Sanitation Report.

10. On January 3, 2001, Cheryl D shong visited
Respondents' home. During this visit, D shong determ ned that
Respondents had not corrected the sanitary violations cited by
Omari on Decenber 8, 2000. D shong found that Respondents' fire
exti ngui sher had been used but had not been recharged. D shong
observed: (a) dirt, dirty handprints, and crayon marki ngs on
the walls throughout the house; (b) dirty carpet throughout the
house; and (c) general clutter, with piles of clothes on the
floor in the |laundry room

11. Cheryl Dishong visited Respondents' hone again on
January 12, 2001, and observed that not all of the sanitary
violations cited by Omri on Decenber 8, 2000, had been
corrected. Dishong al so observed: (a) the house being in
"general disarray;" (b) a bed frane in one of the roons which
needed to be stored where it would not constitute a danger to
the children's safety; (c) zippy cups and clothing strewn about;
and (d) debris, including chair cushions and "other things"
scattered all over the yard, which could be considered as

constituting a danger to the children's safety.



12. Dishong visited Respondents' home again on
January 22, 2001, and observed that not all of the sanitary
violations cited by Omari on Decenber 8, 2000, had been
corrected. Dishong al so observed sone hazardous househol d
cl eaning chem cals that were not |ocked up to prevent access by
the children. However, Respondents had purchased a | ock, and it
appeared that they were in the process of installing the | ock on
t he cabi net door to prevent access to the chem cals by the
children. In the front yard, D shong observed: (a) a garden
hose |ying across the wal kway in two places; (b) a netal
rectangul ar bar |lying across the wal kway which two of the boys
were throwi ng back and forth; (c) a toy | awnnmower under the
famly van; and (d) garbage itens such as open bean cans and

pi eces of cenent scattered "all about.” |In the backyard,
D shong observed: (a) a tranpoline beside the sw nm ng pool;
(b) itens scattered throughout the backyard, including chair
cushions; (c) that there was no barrier around the sw nmm ng pool
as required by Departnent rule; (d) and that the pool was
covered by green algae. All of the things observed by D shong
at Respondents' honme on January 22, 2001, could be considered as
constituting a danger to the children's safety.

13. Respondent Troy Allen testified that there was a fence

installed on three sides of the swi mm ng pool and that the house

served as a barrier on the fourth side. However, there were no



safety features, such as those listed in Rule 65C 13.01(12)(c),
Fl ori da Admi nistrative Code, installed on the exits fromthe
house to the swimm ng pool to prevent the children from having
access to the swi nmng pool only when supervised. Therefore the
swi mm ng pool was readily accessible to the children fromthe
house when unsupervi sed.

14. Respondents own a Rottweiler dog, and had owned such a
dog fromthe beginning of their licensure in February 1999. The
dog was present at Respondents honme on each occasion that
Di shong vi sited Respondents' hone. An earlier safety plan,
agreed to by Respondents, required that the dog be kept outside,
or restricted fromthe children, unless supervised while in the
presence of the children. There was no evidence that this
agreenent had been viol ated by Respondents. This dog m ght be
what Di shong considers to be a "large pet." However, other than
Di shong' s description of the dog as being a "large dog" and
estimating its weight to be 125 pounds, there was no evi dence
that the dog net the definition of "large" as anticipated by the
Departnment's rule. Likew se, there was no evidence to show t hat
this particular dog was potentially dangerous.

15. Shortly before the hearing, Respondents had new car pet
installed through out the house where appropriate, the walls
stripped and painted, tile installed in areas where carpet was

not appropriate, and sone new furniture installed, which



i ncluded a replacenent for the bed frane that was noted as a
vi ol ation.

16. By letter dated February 20, 2001, the Departnent
notified Respondents that their application for renewal of their
foster home |icensure had been deni ed.

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng pursuant to Sections 120.57(1), Florida Statutes.

18. The burden of proof is on the party asserting the
affirmati ve of an issue before an adm nistrative tribunal

Fl ori da Departnent of Transportation v. J.WC. Conpany, |Inc.,

396 So. 2d 778 (Fla. 1st DCA 1981). The Departnent has the
burden of proof in this proceeding. To neet its burden, the
Departnment nust establish facts upon which its allegations are

based by a preponderance of the evidence. Departnent of Banking

and Fi nance, Division of Securities and | nvestor Protection v.

Gsborne Stern Conpany, 670 So. 2d 932, Section 120.57(1)(h),

Florida Statutes, and Section 409.175(1)(f), Florida Statutes.
19. Rule 65C-13.001(1)(a), Florida Adm nistrative Code,
[imts the nunber of children in a famly foster hone to five,
including the famly's own children. However, Rule 65C
011(1(b), Florida Adm nistrative Code, provides an exception to

that rule as foll ows:



(1) Famly Conposition

* * *

(b) Cenerally there should be no nore
than five children in a home, including the
substitute care parents' own children. This
criteria may be wai ved for good cl ause and

wth witten approval of the Fam|ly Safety

and Preservation programoffice. |If a

fam |y has enotional and physical capacity

to nurture nore than five children, it is

not against policy to establish a capacity

above the rule of five. (Enphasis

furni shed.)

Respondents clearly exceeded the "rule of five" children

allowed in a famly foster hone. However, Respondents did not

have witten approval of the Famly Safety and Preservation

program office to exceed the "rule of five" as required by

Department rul e.

20. Rule 65C-13.006(1)(9), Florida Adm nistrative Code,

provi des as follows:

(1) The departnent nust receive the

report of an approved sanitation inspection
fromthe |ocal health programoffice.

* * %

(9) At least two weeks prior to the date
for relicensure copies of all fornms,
i ncluding the sanitation inspection, nust be
submtted to the district office with a
request for the issuance of a new |license.

I n accordance with Rule 65C-13.011(11)(c), Florida

Adm ni strati ve Code,

Respondent s’ honme was inspected by the Pol k

County Heal th Departnent on Decenber 8, 2000, and Respondents
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were given a copy of the Inspection Report prepared by Omari
listing the violations found by Omri. It was Respondents’
responsibility to advise the Pol k County Heal th Departnent that
the violations noted in the Decenber 8, 2000, I|Inspection Report
had been corrected in order for the Polk County Heal th Departnent
to furnish the Departnent with an "approved sanitation report."”
Respondents failed to notify the Pol k County Heal th Depart nent
that the violations had been corrected. Therefore, the
Departnent did not receive an "approved sanitation inspection" as
required by the Departnent rule.

21. Rule 65C13.010(1)(b)5.f., Florida Adm nistrative Code,
provi des:

(1) Responsibilities of the Substitute
Parent to the Child.

(b) Family Care Activities.

* % *

5. Discipline.

(f) The substitute care parents nust not
use corporal punishnment of any kind.

Respondent Troy Allen admtted to having used corporal
puni shment on one of the foster children under Respondents' care,
notw t hst andi ng that he was aware of the Departnent's policy

prohi biting the use of corporal punishnent on any foster child,

11



for any reason. Qher than this incident of the use of corporal
puni shment by Respondent Troy Allen, there is no evidence that
Respondents engaged in the use corporal punishnment on any of the
foster children under their care.

22. Rule 65C-13.011(11)(b), 12(c) and (14)(e), Florida
Adm ni strative Code, sets forth certain m ni mum standards for
licensure of famly foster hones as foll ows:

(11) Physical Environnent.

* % *

(b) The hone and prem ses nust be free
fromobjects, materials, and conditions
whi ch constitute a danger to children.

* * %

(12) Play Area and Equi pnent.

* * %

(c) Swimm ng pools nust have a barrier on
all four sides of at |east four feet. The
barrier may consist of a house plus a fence
on the three remaining sides or a four-sided
fence. Al access through the barrier nust
have one of the follow ng safety features
alarm key | ock, self-locking doors or a
bolt lock that is not accessible to
chi | dren.

* * %

(14) Foster Hone Safety.

* * %

(e) The substitute care parents nust have
a method to restrict children's access to
| arge pets or potentially dangerous ani nmals.

12



23. On the occasions of all visits by Di shong,
there were objects and conditions existing in
Respondents' hone and yard that constituted a danger
to the children's safety.

24. Respondent Troy Allen testified that a fence
surrounded the swi mm ng pool on three sides and that the house
served as the fourth side of the barrier as allowed by rule.

However, the swi nm ng pool was readily accessible to the
children fromthe house due to the |ack of one of those safety
features listed in Rule 65C 13.011(12)(c), Florida
Adm ni strative Code.

25. The Departnment has shown that there was a Rottweil er
dog in and around Respondents' home that the children played
with fromtime to tine. However, the Departnment has failed to
prove that the dog was what the rule considered to be a | arge
dog or was potentially dangerous.

26. Respondents nmade an appropriate attenpt to correct the
probl ens existing in the honme with new carpet, newtile, painted
wal I's, and sone new furniture. This attenpt to correct the
existing problens was "too Little, too late." It appears that
Respondents were sinply unable, both physically and financially,
to take care of the nunber of children for which they were

responsi bl e.
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is recommended that the Departnent enter a final order
denyi ng Respondents application for the annual renewal of their
foster care |icense.

DONE AND ENTERED t his 24th day of Septenber, 2001, in

Tal | ahassee, Leon County, Florida.

WLLI AM R CAVE

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

ww. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 24th day of Septenber, 2001.

COPI ES FURNI SHED

Troy Allen

Rebecca All en

4514 Scottswood Drive
Lakel and, Florida 33813

Jack Enory Farley, Esquire

Departnment of Children and
Fam |y Services

4720 A d H ghway 37

Lakel and, Florida 33813-2030
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Virginia A Daire, Agency Cerk
Departnment of Children and
Fam |y Services
Bui l ding 2, Room 204B
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

Josi e Tomayo, General Counsel
Departnment of Children and
Fam |y Services
Bui | ding 2, Room 204
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt exceptions within 15 days
fromthe date of this Reconmended Order. Any exceptions to this
Recomended Order should be filed with the agency that wll
issue the Final Order in this case.
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